#30.300 9/28/27
Hemorandum 77-68
Subject: Study 30.300 - Guardianship-Conservatorship Revision (Court
Supervision of Guardian or Conservator of the Estate)

At the September 1977 meeting, the Commission directed the staff to
prepare a memorandum with additional background concerning the extent
and manner of court supervision over the exercise of powers and the
performance of duties by a guardian or conservator of the estate. The
Commission was also interested in how this problem is treated in analo-
gous statutes such as the Independent Administration of Estates Act
{Prob. Code §§ 591-591.7).

Existing Guardianship-Conservatorship Scheme

Under Division 4 (guardianship) of the Probate Code, a guardian of
the estate may sometimes act without court approval, but most acts
require specific court approval. Table 1l on page 2 of this memorandum
lists various actlons and indicates whether court approval is required
under existing law.

Under existing conservatorship law, the difficulty in determining
whether court approval is required is because, in most situatioms, both
Section 1852 (incorporation by reference of general powers of guardian
of estate) and Section 1853 (additional powers which court may grant)
apply. In such a case, the question is whether the listing of a power
in Section 1853 (additional powers) supersedes a similar general power
which a guardian of the estate may exercise without court approval.
There 1s a conflict of authority on this point. Compare Olson v. United
States, 437 F.2d 981, 985 (Ct. Cl. 1971), with Place v. Trent, 27 Cal.
App.3d 526, 530, 103 Cal. Rptr. 841, __ (1972),



TABLE 1
COURT SUPERVISION UNDER EXISTING GUARDIANSHIP-CONSERVATORSHIP LAW

Guardian- Court Analogous Court
ship approval Conservator-  approval

Guardian's Power/Duty: section: required? ship section: required?
Pay ward's debts 1501 Yo 1858 No
Collect debts due to ward 1501 hf] 1853 ?
Give discharge to ward's debtor 1501 Yes 1853 Yes
Represent ward in actions 1501 No 1853 ?
Pay wage claims 1501a Ho 1853 ?
Support ward & family 1502 Ho 1855 No
Use ward's income though ward

has parents living 1504 Yes 1857 Yes
Prosecute partition action 1506 Yes* 1853 Yes
Apree to partition 1506 Yes 1853 Yes
Defend partition action 1508 do 1853 ?
Dedicate property to public agency 1515 Yes 1853 Yes
Dedicate easements 1515 Yes 1853 Yes
Accept deed in lieu of foreclosure  1515.5 Yes 1853 Yes
Give proxies to vote stock 1517 Ho 1853 7
Vote stock 1517 No 1853 ?
Waive notice of or comsent to

meeting of shareholders 1517 Ho (no specific provision)
Maintain minor's insurance 1518 Yes (not applicable to adults)
Sell or encumber property to

support ward and family 1530 Yes 1853 Yes
Compromise suits and claims 1530a Yes 1853 Yes
Modify obligations owed to ward 1530a Yes 1853 Yes
Borrow money without security

to improve property 1533 Ho 1853 7
Borrow money with security to

improve property 1533, 1534a Yes 1853 Yes
Convey property subject to

preexisting contract 1537 Yes 1853 Yes
Convey property claimed by

another 1537.5 Yes 1853 Yes
HMake agreements concerning

mining claims 1583 Yes 1853 Yes
Execute lease for less than a

year at 5250/mo. or less or

month to month lease 1538.6 No 1853 ?
Exchange property 1540 Yes 1853 Yes
Pay surplus income to next of kin 1558 Yes 1856 Yes
Pay ward's funeral expenses 1560 Yes {no specific provision)

(* Approval may be cbtained ex parte. Prob. Code § 1506.)
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Court Supervigion Under Independent Administration of Estates Act
The Independent Administration of Hetates Act {Prob. Code §§ 59i-

591.7) wae enacted to provide an optional procedure for estate adminis-

tration which would eliminate much of the court supervision normally
required. 7 B, Witkin, Summary of Californis Law, Wille and Probate

§ 443A, at 61 (Bth ed. Supp. 1976). The executor or administrator must
petition the court for authority to proceed under the &ct, notice must

be given, and any person interested in the esztate may appear and object
to the granting of such euthority. Prob. Code § 591.1.

Under the act, there are three categories of powers for the purpose
of court supervielon. Firet, there are powers which the executor or
aduinistrator may exercise without court supervision. These are listed
in Probate Code Section 539]1.6. Second, there are powers which the
executor or administrator may exercise without court supervieion only if
advice of the proposed action has been glven to the persons affected and
no objection has been msde, These are listed in Probate Code Section
591.3. VFinally, certain powers were considetred too importsnt to be
safely left to unsupervised action (7 B, Witkin, supra § 443F, at 85),
and these may not be exercised without court authorization or confirmse-
tion. These are listed In Probate Code Sectivn 591.2,

The powers which may be exercieed under Frohate Code Section 591.6

r

without court supervision are as followa:

(a) To nunege, eonirsd, cotvey, lvidie, exetomge, paviltlon, and by owet? for cash
ar on credit; to Bawe Tor gny parpose, Teehaling cxploraliog for mad eomaval of
gre, oll, or other minerals; b enter inle conoinmity oil fowses,

() To Invert and relpvest ey of the estale e deposits B ks ald Dircied
auvipgs end lonn assochition sgecottits asd fo direot ohdignitons of the Cuiled
Btaten tmalnilng not later dlat e year Trom the date 68 Docesiient or rolivost-
ment ; te Bavest amld redavest wny guribod moneys bnoals Ll Wany makior pro-
vided hy the will.

W) To bovreow ;o plees, weploee, vesew e exteind gy omcGipbralies psit iny
progeriy in the eatuto,

(d} 1o nhandon wortlileas nesets or iny Lerest themeing

N (e} To make otiilnery oy extroePdlnrrey resices o aRorationg o Totldings o
wther property,

{0 Ta vote o secirity, in pueivan o by peoesnd ar e seas

() T soll or oxowdse stork sabweripldon or ceonoerabon il

voFarn without dis
deflvery, Lt fhe
i copeiernidl wlil the

h) To hold o sectrity b the e of a Leeod

clomtiry of the ostate, =o tleid e fo fhe sy
exeentor oF slimlvisirator I4 Habile for wiry ot of the fen
peclivity so helld, )

() To hsuve the pasets of (e mdate fpais duiieg: o0 docs add the pzonylol
or sdmdntstentor agalnet Hability with resnort to fided porsans

3 To nliew, pay, eojord, conlest angd cosprenise aus «doim by or agolnst the
estete by compromdre ;. te redeas?, DL whole ar ' saet, gy cltlm ihongiag fo (e
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estite t the exteut g 1he oelin s utestlectthde ) o Sestllate, comproniise and
telend actloss and proceodings.

(k¥ To pay taxes, Huscramentr, ol niher espensns ineuered (i Lhe colloction, care
and mliminutateation of te estnto,

{f} To continte the opormtinn of the deordent's Mislincas fo stich cxteat gy o simil
dectn to be for the best injerest of U ektnte and these interestod thorei,

{m} To pry n reasonable Tumily nllweroe for o porisd net te sxeeod 12 onths,

The powers which may be exercimsed under Probate Code Section 591,3
without court supervision if advice of the preposad action hae been
given are as follows:

(u) Belllug or exciimnglog personal properiy. nxeept for scevrltlos snid [HEGHAN ]
eatalllvhid stock ot bosil exchinnge snd ol hor wesera roforred to it Bections 750 wad
TH.L when sold for ensh.

b} Leasing real property for noterin i pxeess of one year if the wiil aithorizes
or dircels the persotnl reprosantntive to ogae property.

{€) Butering into any contrect, other thon o ease of teel propovty, oot to be per-
formed within twe yenrs,
. ) Ceatluaing for a peried of mote thun slx months from the dute of appaiut-
ment of the exeeutor or sdnidnisteator of an valwensporatod buslirss or venture in
which the dvemiest woun enguged of whieh wos wholly or partly owned byt dece-
defit ut Lhe time of hiv death, vt the sale or Incsrporation of much aelidess,

fe) "The Tret payment of, or oty tneresse In the payents of, & family allownnee,

(1) nveniing funds of the estate, oxeopt depositing tunds §n baitke and nvesilng
In insired suvings snd Loss wnsoclatlon aceoiats, aad fn diteet obHgabions of Lhe
Unilted States maturing fiot later than obe yone frem bhe dule of lovestinout or
relnvestment.

The powerws which may be exercised only with court supervision s
L]

prescribed 1n Probate Code Sectinn 591.2 are g follcws:

(8} Bale oF cxchnzsips of roal properly wholoor sobl imdlvidutly oF as o adt with
peraonal proporty.

) Allvwvance nf exoevtos aml adwlnis! rators e insbous pag BtEorkes™ foes,

) Bettlement of neepuntlygs,

1) Conttivtied paynient of o family ellownner for g perind 1 exeesa of (welve (12)
monthe,

(e} Pretmluoney sud finet distrilatiors and djseharae.

t} Hotrowing mmniey or exvesttlng & motiguse o desd of trost or sivig sllicr so-
eurty,

(#) Leaslig nny tesd propesty (5 1 the wii dies aot svtherlse o Qirecd the
peraonal topresentative Ly legse peopetly, wod €0 the somtel ecoeods fwva bomdred
fitty dolinrs (8233 per month and e e oxopads abe veat

(h) Complethig n contract enlered il Dy thee decestent 1o convey el e persond
proporty.

) Determdobug third sty elabms W read aned pevsanal preperty 3 the goerde!
dled 1 possesslon of, or Lolding tHis to, such pranetiy, ar doetermlodap Jecodienl’s
claln te renl or persnsal projperty ERe Lo ob possnssion of which ks Liedd by naoeiier.



Court Supervision of Conservatore Under Uniform Probate Code

The scheme under the Uniform Probate Code is to give the conserva-
tor {equivalent to guardian or conservater of the estate under Califor-
nie law) very broad powers which may be exarciged without notice and
without court authorization or confirmation. See Uniform Probate Code
§§ 5-424, 5-425, These powers may also be zither enlarged or restricted
by the court, Id. § 5~426. The State Bar published a report in 1973
which was critical of the Uniform Probate Code approach, saying: ''The
Californis approach is more consistent with the priuclple of sllowing
the conservator to exercise powers reasonchly related to the eatate of
the protected person than im the approach of the UPC glving the fi{duci-
ary absolute powers to deal with the property of the eatate without
court order.”" State Bar of Californis, The iUniform Probate Code:
Analysis and Critique 179 (1973).

Section 5425 of the Uniform Probste Code provides that a conserva-
tor "may expend or dlstribute income ot principal of the estate without
Court authorization or confirmation for the support, education, care or
benefit of the protectsd person and his dependents,” and sets forth
gulding principles,

SBection 5=424 of the Uniform Probate Cnde provides that a conserva-~
tor “has power without Court asuthorization or confirmatgon, to invest

L1}

and reinvest funds of the estate as would & brustee,” and, "scting

reasonably in effortw to accomplish the purpose for which he was ap-

polinted," to do the foliowing:

(1) coliect, haid and retuin susets of the cstave inciuding
land in another stats, until, in kv jwdrment, disposition of
the assets shouid be made, and the assels may be retained
eveit though they inctude an osset I which be is personaily
interested;

(2) receive additicine 1o the estatey;

(8) continne or parileipate in the operction of auny
business or other enterprise;

(4) acquire an undivided inlersst in oan ostate assel in
which the conservator, in sany fiduciary capacliy, holds an
undivided interesi;

{5) invest and reinveat estute seseta in aceormdanve with
stibsection {(b}: ’

{6) deposit estate funds in & bank inchuding & bank
operated by the conservalur,



(7) wequire or dispose of an estaie wevel including land in
another state for cash or on eredit, at public ur private
sale; and to manage, develop, improve, exchange, partition,
change the character of, or abandon an estale asset for a
term within or extending beyond the term of the
conservatorship in comection with the exercise of any
power vested in the conservator;

(8) meke ordinary or extraurdinary repairs or alterations
in buildings or other structures, to demolish any im-
provements, to raze existing or erect new parly walls or
buildings; :

{9) subdivide, develop, or dedicate land to public use; to
make or chtain the vacation of plats sud adjust houndaries;
to adjust differences in valustion on exchange or to
partition by giving or receiving considerationsy and to
dedicate easoments to public use without consideration;

(10) enter for any purpese into a lease as lessor or lessee
with or without option to purchase or renew for a term
within or extending beyond the {erm of the conser-
vatorship;

(11) enter Intc & lease or arrangement for exploration
and retoval of minerals or other natural resources or enter
into a pooling or unitization agreement;

(12) grant an option involving disposition of an estate
asset, to take an option for the aequisition of any nsset;

(18} vote a security, in person or by general or Hmited
proxy; .

(14) pay calls, nesessments, and any other sums chargo-
gble or aceruing against or on sccount of securities;

. (15) sell or exerclse stock subseription or conversion

rights; fo conaent, dirgctly or through a committes or other
agent, to the reorganization, conwsolidation, merger, dis-
polution, or liguidaiien of & curporation or other business
enterprise;

(16) hold a security in tbe name of & nominee or in other
fortn without disclosure of the couservatorship so that title
" to the security may pass by delivery, but the conservator is
liable for any act of the nominee in connection with the
stock so held;

{17} insure the assets of the estate ageiust damage or
loss, and the conservator againel liability with respect te
third persons;

(18) borrow money to be repaid from estale assets or
otherwise; to sdvance money for the protection of the
estale or the protécted person, and for all expenses, |osses,
and ligbility sustmined in the adminiairation of the estate or
because of the holding or ownership of any estate assels
and the conservatior has a llen on the eslate as against the
protected person for advances so made;
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{19) pry or contest any claim; to settle & clalm by or
against the cstate or the protected person by compromise,
arbitration, or clherwiss; and to rolease, in whole or In
part, any clalm belonging to the estate to the extent that
the claim is uncollectible;

{20) pay taxes, assesaments, compensation of the con-
servator, and other expenses incurred in the eollection, care,
administration and protection of the estate;

{21) sliccate items of Income nr expense lo efther estate
income or principal, s provided by law, including creation
of reserves out of income for depreciation, obsolescence, or
amortization, or for depletion in mineral or timber prop-

eriles;

(22} pay any sum distributable o a protected person or g
dependent of the person who i3 a minor or incompelent,
without linbility to the conservator, by paying the zum to
the distributee or by naying the sum for the use of the
distributee either to his guarding or if none, 1o n relative or
other person with eustody of hix porson; .

(23) employ persons, inciuding atiorneys, auditors, in-
vestment advisors, or agenis, cven though they are
associzted with the conservaior o advise or assisi him in
the performance of his sdministrative duties; to act upon
their recommendation without indepundent. investigation;
and instead of acting persunally, to empley one or more
sgents o perform any aet of administeation, whether or
not discretionary;

{24) prosecute or defend uctions, cisima or proceedings in
any jurlsdiction for the protection of estate assets'and of
the conservator in the perfortnance of his duties; and

(2h) execute and deliver &l instruments which will
accomplish or facilitate the excreise of the powers vested in
the conservator.

Policy Options
A plan entalling minimum court supervision might be adopted along

the lines of the Uniform Probate Code with all powers exercisable by a
gudrdian or conservator of the setste without court approval unless the
court limits the powers. The ataff recommends against such an approach,
It is too radical a deperture from California law, has heen critized hy
the State Bar, and does not provide sufficient safeguards where major
actione are concerned.

At the other extreme, the Commission might adopt a plan entafling

maximum court supervision slong the lines of existing law (see Table !
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infra) with court approval required (either before or after the fact) of
all but the most routine tramsactions. Such a plan has the disadvantage
of being costly to the estate.

The best balance between the need to minimize the cost of the
proceeding and the need to provide some supervision of major actions can
probably be achieved by a hybrid plan., A plan requiring court approval
of transactions involving more than a specified dollar amount or per-
centage of estate value would require difficult valuations in many
cases. The staff belleves that a scheme adapted from the Independent
Administration of Estates Act would make it possible to provide clear
rules. All powers could be categorized into one of three groups: (1)
those considered too drastic or important to be exercised without court
supervision (e.g., sales of real property or long term leases), (2)
those in an intermediate class exercisable without court supervision if
advice of proposed action is given to interested persons and no cbjec-
tion is interposed, and (3) routine matters which ought to be conducted
without court supervision (e.g., bank deposits, payment of taxes, and
defense of actions). Poseibly also the court could be given discretion
to shift powers from one category to another. Cf, Prob. Code § 1853
(additional powers).

Respectfully submitted,

Robert J,. Murphy II1
Staff Counsel



